T HE L AW & YO U

Homeowners, If You
Are Not Careful, You
May Have to Pay
Twice for That Home
Improvement!
by Alan Cech, Esquire, Morella & Associates

J

ohn and Mary Smith had scrimped and
saved to pay for a much-needed addition to their home. After browsing the
Internet and watching commercials, they
finally agreed on a contractor to build their
addition. They were impressed with the
contractor’s appearance, his glossy literature
and his promises of quality construction.
They agreed on a price of $40,000 for the
addition. They paid the contractor $20,000
when the contract was signed and agreed to
pay the final $20,000 when the addition was
finished.
Four months after the addition was finished, John and Mary received a notice from
a local building supply center telling them
that the contractor had not paid for $15,000
of building materials used in John and
Mary’s addition. Over the next several days,
John and Mary received similar notices from
subcontractors hired by the contractor. The
electrician, the plumber and the masonry
contractor all sent notices telling John and
Mary that they had not been paid for the
work on their addition.
John and Mary felt bad for the subcontractors but didn’t think the nonpayment
was their problem. After all, they had
already paid the contractor the full contract
price. What John and Mary did not know is
that Pennsylvania, like most other states, has
something called a “Mechanic’s Lien.”
A Mechanic’s Lien allows contractors,
subcontractors, and others that supply labor
and materials to those contractors and subcontractors to place a lien on the homeowner’s property for unpaid bills. What’s more,
it does not matter that the homeowner has
paid the contractor; it only matters that the
subcontractors and the suppliers have not
been paid.
John and Mary now have a situation
where they have paid $40,000 for the home
addition and are still saddled with bills for
another $40,000 for subcontractors and
suppliers.
The contractor has since filed for bankruptcy and has left town, leaving John and
Mary paying for the same work twice. It’s
been happening more and more as finances

get tight. Often, homeowners don’t even
know that their contractor had hired subcontractors, but the law places the burden
on the homeowner to make sure that those
subcontractors are paid. A lien will be
placed on your home and it will stay there,
preventing mortgage refinancing and even a
sale of your home until the matter is
resolved.
Can this get worse? Sure it can!
Let’s change the facts slightly.
What if John and Mary had paid the
contractor $20,000 at the start of the project, but the work was never finished or the
work was done poorly? Now, John and
Mary have to hire another contractor to finish the job, but they still have to pay for the
subcontractors and suppliers who were not
paid by the original contractor.
Most home improvement contractors
are honest and quality businesspeople. But
even the best contactors can sometimes run
into a cash flow problem, which means that
when it comes time to do your job, they
may not have the money to pay their subcontractors and suppliers.
There are several things that homeowners can do to protect themselves but the
most important is to require that the contractor sign a Mechanic’s Lien Waiver.
A Mechanic’s Lien Waiver is a document signed by the contractor in which he
agrees, for himself and for any subcontractors and suppliers, that a Mechanic’s Liens
cannot be placed on the property. This
Mechanic’s Lien Waiver is then filed with
the Court for the county in which the property is located. Now, with that Mechanic’s
Lien Waiver properly filed, no subcontractor or supplier can place a Mechanic’s Lien
on the property.
A Mechanic’s Lien Waiver is a relatively
simple document but it should be prepared
by an attorney to make sure that it is drafted
and filed correctly. If the Mechanic’s Lien
Waiver isn’t filed correctly, or if it doesn’t
contain all of the required information, or if
it contains inaccurate information, it won’t
be valid and the homeowner will not be
protected.
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Some
homeowners are
hesitant to ask for a Mechanic’s Lien Waiver
because they are afraid of offending the
contractor. They think that the very suggestion that the contractor would not pay his
subcontractors would be insulting. Get over
it, unless you don’t mind the thought of
paying twice for the same work!
A good and reputable contractor may
not have a problem with signing a
Mechanic’s Lien Waiver. They have the
financial stability and the organization to
pay their subcontractors and suppliers.
There are also other ways for the contractor
to assure himself of payment without the
risk of a Mechanic’s Lien.
More importantly, isn’t it worth the risk
of hurting a contractor’s feelings to save
$20,000, $50,000 or even more?
For most people, your home is still your
single largest investment. Isn’t it worth protecting? ▲
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